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Join the SBCBA  
on April 4, 2019 

for… 

Opening Night with the 66ers! 
 

At the "Garage" at San Manuel Stadium 
280 South E Street in San Bernardino  

 

 
 

 
 

Join the SBCBA on April 4, 2019 at 5:30 p.m.  
for an evening of baseball, great food and collegiality...  

 
GAME STARTS AT 7:05 p.m. 

 
Menu: tri tip, salsa & chips, roasted veggies, waffle fries and hot dogs.  

 
Adults $20, kids (12 & under) $10 

Includes game seats, food, & beverages! 
($7.00 parking fee not included in this price.) 

 
Don't miss the fun and festivities - to save your spot,  

call us at 909.885.1986 (have your credit card ready). 
 

- or you may go to: https://fd2.formdesk.com/sanbernardinocountybarassociat/rsvp  
and please remember to add your guest's names in the box provided.  

 
You may pay online after submitting your RSVP. 

 
Limited to the first 40 - Reservations fill up fast! 

 
Co-sponsored by SBCBA's Criminal Law Section, Bullard & Powell, and The Simon Group. 
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From the President’s Desk
 by Eugene Kim

Spring Cleaning

“The objective of cleaning is not just to clean, but to feel happiness living within 
that environment.” Marie Kondo. 

If you know me, you know I can be messy. My first fight with my wife was over 
cleaning (or my lack thereof). I recently took a DiSC personality test, which correctly 
identified my biggest flaw – disorganization. Growing up, I always rationalized my 
disdain for cleaning by telling myself that I would rather spend time doing something 
more productive, e.g., homework, exercising, or honing a craft. I mean, why should I 
make my bed in the morning when I’m going to sleep in it later that evening? 

The only person that can help me is Marie Kondo. Marie Kondo is a world-renowned organizing consultant, New 
York Times bestselling author, and star of her own Netflix series. She literally transforms lives by tidying space. 
Kondo’s thesis is that you should only keep things that “spark joy” in your life. What sparks joy in your life? This is 
a simple and incredibly powerful question.

So how does this relate to the San Bernardino County Bar Association (“SBCBA”)? Simple, what does the SBCBA do 
that “sparks joy” in your life? Generally speaking, there are seven facets of life that can spark joy: Business, Finance, 
Social Life/Romance, Learning, Recreation, Health, and Spiritual Growth. The SBCBA touches upon each of these 
and strives to “spark joy” in all our events. 

Business: The SBCBA offers a Lawyer Referral Service (“LRS”) that can directly help your business. It doesn’t matter 
whether you practice Family, Personal Injury, Probate, Criminal, Civil, Juvenile, Real Estate, or Intellectual Property 
Law. On several occasions, LRS has referred multi-million dollar cases. With a panel of vetted and highly skilled 
lawyers, LRS is the premier lawyer referral service in San Bernardino County. 

Finance: The SBCBA can be financially rewarding because several attorneys have found employment through their 
involvement with the SBCBA. Interviews can be stodgy, one-dimensional, and does not paint an accurate picture 
of who you really are. However, by being involved in the SBCBA, you can shine, routinely display your talents by 
speaking or writing an article, and instantly have multiple and trustworthy references. 

Social Life/Romance: The SBCBA is a great place to socialize, have fun, and network. How many people met their 
spouse or significant others at a bar association event? How many people bring their spouse or significant others to 
a bar association event? With upcoming social events like the 66ers Game on April 4, 2019 and the Inland Empire 
Holiday Gala on December 14, 2019, you should come out, have fun, and enjoy life. 

Recreation and Health: This is an area that the SBCBA can expand upon. Every year, the SBCBA hosts a golf 
tournament around September. It is a great event. But I would like to see more recreational and health related events 
such as hikes, field trips, or cultural festivals. 

Spiritual Growth: While spiritual growth typically refers to religion, it can also refer to career fulfillment. If you 
aren’t happy with your current job, and wonder what it would be like to be a judge, the SBCBA is the perfect place 
to explore that calling. Or if you have a conviction to correct social injustice, you can get connected with numerous 
Legal Aid services through the SBCBA. With so many different attorneys with diverse areas of practice, we can help 
you search and find that career enlightenment. 

As an aside, you see how I changed the question and shifted the paradigm to avoid the discussion of spring cleaning 
;). Just ask my wife, I implement every strategy in the book to avoid cleaning. I even hired a housekeeper to assist me 
with my duties. I think avoiding cleaning “sparks joy” in my life. Wish me luck as I enter spring cleaning season.
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Victorville Judge Eric 
M. Nakata said he was 

“totally humbled” to learn 
he will receive the Kaufman-
Campbell Award from the 
San Bernardino County Bar 
Association on May 9. 

“I was shocked, humbled, 
and pleasantly surprised,” 

the jurist said of learning he would be honored.
Named for former state Supreme Court Justice Marcus 

Kaufman and former Fourth District Court of Appeal Justice 
Joseph B. Campbell, the award honors jurists designated as 
having served on the bench with distinction and having made 
substantial contributions to the community as well as the 
practice of law. 

Judge Stephan Saleson said he argued before Justice Kaufman 
and knew Justice Campbell both on and off the bench, and 
said he could “say unequivocally that both would be proud 
to call Judge Nakata their colleague and would feel that he is 
emblematic of the type of jurist deserving of this honor.”

“He is an individual possessing impeccable integrity, 
consistent fairness, and is and has been devoted to the 
promotion of justice in our courts and especially in the High 
Desert,” he stated. “And I’m proud to call him my friend.” 
Saleson will present the award to Nakata during the May 9 
event. 

Attorney Brandon Wood said Nakata is deserving of the 
award, having “done a lot for the courts and the court system,” 
as well as for the High Desert community. Wood said Nakata is 
also a “great guy who is very fair, and does an excellent job.”

“He cares about getting the right result,” Wood said. “He 
treats all attorneys with fairness.  He’s just a good judge.” 
Wood described Nakata as “hardworking, dedicated and fair.” 
He said the jurist is always prepared; full-briefed on the law, 
and having read all moving papers.

A criminal defense attorney, Wood said Nakata is “One of 
those guys who, when you find out your case is with him, 
you’re happy it’s there.” He said his clients have respected and 
liked Nakata, regardless of whether they won or lost their case 
in the jurist’s courtroom.

“That says something,” Wood pointed out. “When someone 
loses, and says the judge was fair and treated them with 
respect – even though they got a 20 year sentence – that says 
something about the way he conducts himself. People in his 
courtroom feel like they got a fair shake.”

Born in Pasadena, Nakata was raised in the San Fernando 
Valley community of Pacoima by his father and his 
grandparents. After high school, he enrolled at the University 
of California at Los Angeles as pre-med. But two years into 
his studies, his grandparents became ill. Because his father 
worked, Nakata transferred to California State University 
Northridge, which was a 15-minute commute, allowing him to 
check on his grandparents.

“I changed schools, and what I wanted to do in life,” he  
recalled. Nakata said parents of children he grew up with 
often remarked that he would likely become a lawyer. That 
turned out to be prophetic, as he enrolled in Southwestern Law 
School. He earned his law degree in 1983.

During law school, he clerked for the Los Angeles District 
Attorney’s Office. He hoped to become a prosecutor there, 
but after he passed the bar, the office wasn’t hiring. Nakata 
hung out his own shingle, and did part time work for other 
lawyers. At one point, he recalled, he worked for five different 
attorneys. In the interim, he applied to the Public Defender’s 
Office, the San Bernardino District Attorney’s Office and 
County Counsel.

After interviewing with the District Attorney’s Office, Nakata 
recalled then-District Attorney Dennis Kottmeier giving him 
the news of his hire. 

“Dennis said the good news was I got the job,” he recalled. 
“He said, ‘The bad news is you’ll be in Barstow.’ I didn’t know 
where Barstow was. When I told my then-wife, she started 
crying. She had been to Barstow. When we started looking at 
houses, she cried even more.”

But Nakata, who ultimately settled in Victorville, said he 
loved his time in Barstow.

He was appointed to the Municipal Court bench in 1995, and 
18 months later, was elevated to the Superior Court. Nakata 
was the last judge to be elevated before Court Consolidation 
took effect.

He has handled primarily a criminal calendar, but has done 
every assignment except Probate. 

“I’ve never turned down an assignment,” he said.  “If the PJ 
says there’s a need, I’m going.”

Nakata credits his hardworking father with giving him his 
work ethic.

“My dad was a single parent at a time when fathers generally 
didn’t get custody,” he explained. “My dad fought for me and 
my sister.” 

Former Chief Deputy District Attorney Dennis Christy said 
he initially met Nakata in 1985 when both worked for the 
District Attorney’s Office and Christy was supervising the 
Barstow office. The two worked closely for a decade.

“From the start, Eric was a standout,” Christy recalled. “He 
was hardworking; smart, and not afraid to take on challenging 
cases. He developed a passion for trial work, and when he had 
a chance, he’d spend time in court watching more experienced 
prosecutors trying their cases. It didn’t take long before the 
other prosecutors were watching Eric.”

Christy said Eric tried “some of the most difficult and 
important cases” in the courts located in the desert communities 
of Barstow and Victorville. 

“I can remember him successfully prosecuting a case involving 
the death of the former mayor of Victorville; a multiple-
defendant murder case involving a group of defendants that 

Judge Eric M. Nakata to Receive 
Kaufman-Campbell Award May 9
by J’Amy Pacheco

(Continued on next page)
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were involved in robbing two check cashing businesses in 
Victorville and Barstow and that included a shootout with law 
enforcement; and also a particularly egregious and difficult 
rape case involving a notorious L.A. based gang member,” 
Christy said. 

He said he also remembers that “from an early stage in his 
career, he had a very strong sense of fairness.”

“He was very concerned that people he was prosecuting were 
treated fairly and that their rights were respected,” Christy 
recalled. “It bothered him a lot when he saw defendants that 
in his opinion were not being represented effectively.” 

Christy said that while he didn’t have as much contact with 
Nakata after he became a judge, he knows that the jurist “took 
a strong interest in helping improve the trial skills of both 
the prosecutors and defense attorneys who tried cases in his 
courtroom.”

“For the attorneys that were interested, he would spend a 
lot of time after cases were concluded discussing what the 
attorney did effectively during their trials and what they 
might have done differently,” he reflected. “I don’t think that 
Eric has ever lost his passion for trial work or his sense of the 
importance of fairness and justice in the practice of law. From 
discussions that I’ve had with him, I know that he’s worked 
very hard to pass on this passion to the attorneys that he works 
with in his court.”

Judge John Tomberlin said Nakata was a prosecutor when 
he, too, joined the District Attorney’s Office.

“Even then, I was able to benefit by my association with 
such a knowledgeable and generous colleague,” he said. “I 
knew that I would be successful as a prosecutor if I could 
approach my job with the same intensity and energy as Eric.” 
As judges, Tomberlin said the two were partnered for more 
than a decade. 

“We never had a disagreement or cross word, because 
of our shared work ethic and ‘get ‘er done’ approach to 
jurisprudence,” he said. He added that he both supervised 
and was supervised by Nakata.

“Again, our relationship was always great because – unlike 
me – he never really needed any supervision,” he joked. 

Presiding Judge John Vander Feer said two significant 
attributes come to mind in explaining why Nakata is deserving 
of the award.

“The High Desert has a juvenile delinquency department at 
the Victorville Courthouse, in great part, due to the diligence 
of Judge Nakata in overseeing its formation,” he stated. “Judge 
Nakata was the first juvenile delinquency judge to sit in the 
Victorville Courthouse and made sure that the department 
was running smoothly before he left to another assignment.”

Vander Feer pointed out that Nakata has presided over a 
felony trial department for many years.

“The Victorville Courthouse has a huge caseload,” he 
observed. “For example, on March 15, 2019, Judge Nakata had 
63 cases on calendar; these included trial readiness calendars, 
pre-trial hearings, probation violation hearings, disposition 
or resetting and arraignments. Judge Nakata’s department is 
consistently in trial week after week. Judge Nakata is able to 
handle his calendar efficiently, while making sure his rulings 
are accurate and supported. …No matter the volume or 
difficulty, he gets the job done.”

Despite being a hardworking judge, Christy said Nakata was 
“always a fun guy to have around the office.”

“He was the source of a lot of nicknames for people,” he 
recalled. “He organized the office Hearts game at lunch, and 
always had his share of banter to contribute to the competitive 
experience.”

Wood echoed those sentiments.
“He has a wonderful sense of humor,” he said.  “It helps him 

get through his calendar, and get through the day. He has a 
busy calendar with some serious cases.”

Tomberlin said Nakata is also “a wonderful man, a great 
father and husband.”

“He is a shirt-off-his-back friend for life,” he said. “Even 
though we worked together very closely, we still ate lunch 
together almost every day so he could have someone to beat at 
the Hearts game.” 

But Nakata is also a fighter who has shown great courage, 
Christy observed. When Nakata was five years into his judicial 
career, he lost one of his three children; his youngest daughter, 
Emily, who was 11 at the time. 

“It puts a hole in your heart when you lose a child,” Nakata 
said. “But she will always be a part of my life.” The jurist said 
he got through the loss by devoting himself to work, and 
through his faith. 

“It truly was my faith,” he said.  “It still serves me to this day. 
It’s gotten me through little trials, and big.”

When he’s not working, Nakata said he and his wife like to 
cruise. He also enjoys riding a Harley Davidson motorcycle, 
and is passionate about the Oakland Raiders. 

He said he has no regrets about switching from medicine to 
law, and observed that he is happy with what he is doing and 
what he has accomplished in his career. He also said that while 
he came to the desert with no idea what to expect, it’s become 
“home.”

“I’ve learned to appreciate it, and I have really come to love 
it,” he said. 

The dinner honoring Judge Nakata will be held on Thursday, 
May 9 in the Renaissance Room at the National Orange Show 
grounds in San Bernardino.

Past recipients of the Kaufman-Campbell Award include 
Judge Bryan Foster in 2018; Judge Raymond Haight in 2017; 
John Vander Feer in 2016; Associate Justice Jeffrey King in 
2015; Presiding Judge Marsha Slough, 2014; Judge Larry 
Allen, 2013; Judge Tara Reilly, 2012; Fourth District Court of 
Appeal Presiding Justice Manuel Ramirez, 2011; Judges James 
McGuire and J. Michael Welch, 2010; Judge Margaret Powers, 
2009; Judge Michael Dest, 2008; Judge Brian McCarville, 2007; 
Judge A. Rex Victor, 2006; Judge Christopher Warner, 2005; 
Judge Bob Krug, 2004; Patrick Morris, 2003; Judges Michael 
Smith, Jules Fleuret and Dennis Cole, 2002; Judges LeRoy 
Simmons, Betty Richli and Joseph Johnston, 2001 and Judges 
Rufus Yent, Frederick Mandabach and John Ingro in 2000. 

J’Amy Pacheco is a freelance journalist and the former editor of 
the San Bernardino Bulletin, published by Metropolitan News 
Company. J’Amy has graciously provided her writing talents to our 
Bulletin, once or twice a year, since 2004. She may be reached by 
email, at jamy.pacheco@verizon.net.

Judge Nakata  (from previous page)
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The San Bernardino County Bar Association, The Hon. Joseph B. Campbell American Inn of Court,
 & the High Desert Bar Association cordially  invite you to attend the

20th Annual

K������-C������� A����� 
To recognize 2019 Kaufman-Campbell Award recipient

Honorable Eric M. Nakata
Judge of the California Superior Court, County of San Bernardino

Thursday, May 9, 2019
Social 5:30 p.m. - Dinner 7:00 p.m. 

Open Bar & Dancing

National Orange Show - Renaissance Room
689 South “E” Street  •  San Bernardino, California

(Parking & access on South Arrowhead Avenue at Gate 9)

Please list additional names on a separate page, and indicate the no. of meals for each menu choice.

__________BEEF   _________CHICKEN   ________VEGETARIAN

 Special accommodations (allergies, access, etc.)  ________________________________________________

 Name(s) _____________________________________________________________________________________

 Phone or email __________________________________________ Amount Enclosed $__________________

Please return this form by May 6, 2019 with your check made payable to SBCBA.
You may also RSVP  or sponsor online at:  https://tinyurl.com/y22vfyux- or call 909.885.1986.

Net proceeds benefit the Public Service Programs of the SBCBA. 

Please reserve______ dinner tickets @ $80 each.  OR... please accept my sponsorship for (circle):

Diamond
$1,500 table for 10

Silver
$600 includes 4 meals

Platinum
$1,200 includes 8 meals

Bronze
$300 includes 2 meals

Gold
$900 includes 6 meals

Solo Sponsor
$150 includes 1 meal
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Our Joint Inns Dinner will have occurred on March 26, 
2019 with the U.S. Attorney for the Central District 

of California, Nick Hanna, as our special guest speaker.  
Given the date of publication and deadlines being what 
they are, I’ll provide a summary on this fantastic evening 
next month.  I hope you had the opportunity to join us 
for what was certainty a great event.
When our Inn programs return to Castaway on April 
10th, Team Douglas will be presenting on the topic of 
judicial ethics.  Attendees will receive 1.0 hour of MCLE 
with specialty credit in legal ethics.
As our Jeopardy-themed programs roll along, we have 
only two program meetings left.  Our standings are as 
follows:

Team:   Total Points: Avg per Meeting:
Team Goldberg 22,000  5,500
Team Marshall 13,600  4,533 (hosted (Feb)
Team Scalia  10,700  3,567 (hosted Oct)
Team O’Connor   9,300  3,100 (hosted Jan)
Team Douglas 11,000  2,750
Team Souter      7,000  2,333 (hosted Nov)

Team Goldberg has distanced itself from the rest of the 
groups, although this lead is not too large to overcome 
considering Team Goldberg still has to present its 
program.  That said, the other teams will have to play 
(and wager) aggressively to make a go of it.
In California, our judiciary is guided by the Code of 
Judicial Ethics containing six canons:
- Canon 1: A judge shall uphold the integrity and 
independence of the judiciary.
- Canon 2: A judge shall avoid impropriety and the 
appearance of impropriety in all of the judge’s activities.
- Canon 3: A judge shall perform the duties of the judicial 
office impartially, competently, and diligently.
- Canon 4: A judge shall so conduct the judge’s quasi-
judicial and extrajudicial activities as to minimize the 
risk of conflict with judicial obligations.
- Canon 5: A judge or candidate for judicial office 
shall not engage in political or campaign activity that 
is inconsistent with the independence, integrity, or 
impartiality of the judiciary.

- Canon 6: Compliance with the Code of Judicial Ethics.
(California Code of Judicial Ethics, as amended by the 
California Supreme Court effective October 10, 2018.)
In considering the various maxims of jurisprudence 
and how they relate to the issue of judicial ethics, it is 
worthwhile to consider the explicit intent and effect 
of the maxims.  “The maxims of jurisprudence …  are 
intended not to qualify any of the foregoing provisions 
of this code, but to aid in their just interpretation.”  (Civil 
Code, §3509.)  
While simple enough as written, this invokes a further 
principle: “expressio unius est exclusio alterius” which 
translates as “the expression of one thing is the exclusion 
of another.”  This suggests that the expression of some 
things in a statute necessarily means the exclusion of 
other things not expressed in that statute.  (Larcher v. 
Wanless (1976) 18 Cal.3d 646, 658.)  However, any such 
interpretation has been tempered by the holding that 
this principle “must give way before the evidence of 
contrary legislative intent.”  (Id.)  More recently stated, 
this principle applies only when the legislature has 
intentionally changed or excluded a term by design and, 
thus, the principle is subordinate to legislative intent.  
(See In re J.W. (2002) 29 Cal.4th 200, 209; Barragan v. 
Superior Court (2007) 148 Cal.App.4th 1478, 1484 fn. 3.)
In the ongoing application of statutes to fact patterns 
and weighing of legal arguments from counsel, the task 
of our judiciary is no mundane task.  Court decisions 
shape the context from which statutes are viewed and 
the judiciary ultimately dictates the “legislative intent” 
of a statute.  The maxims serve to assist in their “just 
interpretation.”  Such is the amazing breadth of power 
of the judicial branch.  Maintaining ethical standards is 
paramount to the judiciary’s untainted performance of 
its duties and our trust in the same.
If you are interested in learning more about the 
new/amended Rules of Professional Conduct and 
obtain specialty MCLE credits in the process, consider 
joining the Inns of Court. You can reach out to me 
(dcolella@flsd.com) or our membership chair, Eric D. Anderson 
(ericanderson@edalaw.com).

FROM THE DESK OF THE PRESIDENT OF THE 

HON. JOSEPH B. CAMPBELL 
AMERICAN INN OF COURT

By David P. Colella

NOTICE
If you wish to have an article, notice, or advertisement 

published in the Bulletin, please submit it to the bar office 
by the 15th of the month prior to publication month. 

Space for camera-ready ads must be reserved by the 10th 
of the month prior, ad copy submitted by the 15th. (Items 
submitted will be accepted depending on available space.)



9April 2019 • San Bernardino County Bar Bulletin 



10  San Bernardino County Bar Bulletin • April 2019

In his letter to young lawyers Lincoln wrote, “Counsel 
your clients to settle their disputes, there will always be 

clients and fees enough.”  The public policy to encourage 
settlement of cases is pervasive throughout California 
statutes and is the focal point of Code of Civil Procedure 
§998.  Section 998 offers may be useful tools to motivate 
civil litigants to settle or risk paying the costs of the 
opposing party after trial, but generally are not applicable 
to conservatorship and guardianship proceedings.  This 
fact can at times be lost on civil litigators who are retained 
as trial counsel on a contested case in probate court.  In 
this article I would like to examine applicability or lack 
thereof, in making Section 998 offers in conservatorship 
cases.  

In this series of articles I have proposed looking at 
issues of elder law under three questions.  First, what 
is the difference or similarity in how we treat minors 
regarding the same issue?  Second, are there concerns 
of disabled adults or the elderly regarding their privacy 
and rights that should be given special consideration—
concerns regarding privacy and autonomy that should 
be addressed in dealing with the elderly? Third, the 
existential question, is our treatment of the elderly or the 
sick and dying, hindered by our own avoidance or fear of 
the death?

First, a quick refresher on Code of Civil Procedure §998 
offers: these offers can be made at any time but must be 
made 10 days before trial and are deemed withdrawn the 
day or trial or 30 days after being made.  They must be 
made and accepted or rejected in writing.  They are the 
teeth of the public policy behind the encouragement of 
parties to settle.  They shift the burden of costs after trial, 
including reasonable expert fees if, after trial, the offeror 
receives more than what they offered.  They necessarily 
deal with monetary damages and may be invalid if non-
monetary clauses are included.   See Barella v. Exch. Bank 
(2000) 84 Cal.App.4th 793, and Valentino v. Elliott Sav-
On Gas, Inc. (1988) 201 Cal.App.3d 692.  The costs to be 
paid to the victor are not relative to the time in which the 
offer was made but include all preparations for trial.  See 
Regency Outdoor Adver., Inc. v. City of Los Angeles (1996) 
39 Cal.4th 507.  Section 998 offers do not shift the burden 
of attorneys’ fees.  They must be reasonable and made 
in good faith, thus offers made too early on in litigation, 
prior to when parties have had ample time to evaluate the 
value of case, may be void.  See Najera v. Huerta (2011) 
191 Cal.App.4th 872.  Furthermore, contingencies placed 
in offers, involving third parties, may also make the offer 
void.  See Hutchins v. Waters (1975) 51 Cal.App.3d 69.

In short Section 998 is meant to encourage parties to 
pay or accept a sum certain in exchange for avoiding the 
costs, stress, and uncertainty of trial.  This tool is very 
applicable and useful in personal injury, employment law 
and contract disputes.  Not so much in probate cases that 
necessarily involve non-monetary damages and not much 
at all in conservatorship and guardianship cases that 
necessarily center around the care of a dependent human 
being.  Still, every so often an experienced trial attorney, 
touching their toe in the moving equitable waters of 
probate court will, on the eve of trial, with dramatic flair, 
much to the pleasure of their client I suppose, send a 
forcefully drafted Section 998 offer to opposing counsel.  
My initial response is a sigh, and then to draft a response 
laying out why such offers are not likely appropriate. 

Section 998 offers are not likely applicable in deciding 
guardianship and conservatorship cases.   First of all, as 
noted above in such cases, the core issue has nothing to 
do with money.  However, half of the attorneys in probate 
court think it is only always about the money, and the 
other half think it is never, ever about the money.  That is 
likely why the sages of the common law probate cases in 
the court of equity.  

First of all, probate court has its own set of rules and 
expressly states that if there is a specific rule in the probate 
code governing an issue, that rule must be used.  If there 
is no specific rule, then the court will use the Code of 
Civil Procedure. See Probate Code §1000.   Second, we 
have specific code sections governing the allocation of 
not only costs after the appointment of a conservator, but 
also attorney’s fees. See Probate Code §2640-2647.   These 
provisions control the payment of attorneys’ fees and costs 
in conservatorship and guardianship cases, including for 
accounting and even for the payment of attorneys’ fees for 
the non-prevailing parties.  Thus Section 998 offers may 
not be applicable, by law under the probate code regarding 
proceedings for the appointment of a conservator, not to 
mention the fact that the core issues involved in litigation 
of the appointment of a conservator, have little or nothing 
to do with monetary damages.  To fully resolve a contested 
conservatorship case, the agreement must necessarily 
address non-monetary clauses, thus likely making the 
Section 998 offer void. 

Disputes regarding the appointment of guardian or 
conservator necessarily involve non-monetary matters, 
the terms of which in a Section 998 offer would likely make 
the offer void.  How would it work in a guardianship case 
if a father, challenging the appointment of a guardian, 
offers that he will get every other weekend visitation and 

Elder Law: Application of Code of Civil Procedure §998 Offer
Part VI in the Elder Law Series.

by Mark H. McGuire
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he ends up getting every weekend?  Will the court order 
his expert fees paid?  Or in the case litigation between two 
siblings for the appointment of a conservator of the person 
and estate of their mother, and one party makes a 998 
offer that he will be appointed conservator of the person 
and estate and he is only appointed over the person, does 
he have to pay the costs of the other sibling?  No, these 
scenarios display why these cases necessarily involve non-
monetary damages and thus why CCP 998 likely does not 
apply.

Evaluating this issue under the three questions posed 
in these articles makes this conclusion all the more 
clear.  First we see that the provisions in the code equally 
apply to conservatorship and guardianship cases, thus 
indicating that the courts will generally treat the payment 
of attorneys’ fees and costs in these kinds of cases the same. 
Essentially the standard is reasonableness and the work 
must have been for the benefit of the ward or conservatee.  
That standard demonstrates why Section 998 offers are 
not likely applicable in such cases, because the primary 
concern of the court is the welfare of a human being, whose 
life is subject to the jurisdiction of the court, not payment 
for damages resulting from an injury or business dispute.  
Similarly the second question follows, the standards being 
the same there does not appear to much difference in how 

the law looks at the payment of fees and costs regarding 
disputes over the care of dependent adults versus minors.  

Lastly, examining the existential question may yield 
something a bit more complicated to evaluate.  Perhaps 
the reason litigates would like to resolve matters by a 
forceful Section 998 offer is to avoid the difficult equitable 
and sometimes existential questions presented in cases 
involving the elderly and to see the matter more from a 
monetary perspective.  Some may see it as attractive to get 
rid of a pesky family member disputing the care of dad 
by scaring them into thinking they may have to pay costs 
after losing at trial.  All such wishes are but dreams and 
eventually the family will have to deal with the questions 
presented by a dying family member.  As much as some 
may want the sharpness of a Section 998 offer to resolve 
family conflicts, thinking it will does not make it so 
– Hamlet’s waxing philosophical that thinking does make 
things so notwithstanding.  

Section 998 offers are a useful tool in civil litigation 
to encourage parties to settle their disputes, as Lincoln 
urged, but are not likely applicable in cases such as 
conservatorship and guardianship where the probate code 
dictates the payment of fees and costs after trial and the 
issues necessarily deal with non-monetary damages. 
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WILLIAM D. SHAPIRO  •  BRIAN SHAPIRO

LAW OFFICES OF WILLIAM D. SHAPIRO

893 East Brier Dr.  •  San Bernardino, CA 92408
Phone: Toll Free (877) 611-1529 | Local: (909) 890-1000

www.wshapiro.com

Four decades and generations of experience in Catastrophic Injury 
and Wrongful Death Law.

Looking forward to working alongside your firm with our dedication, 
commitment, and resources.
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2019 Monthly SBCBA Membership (Brown Bag) Meetings
The San Bernardino County Bar Association is pleased to announce the continuation 
of our popular Monthly General Membership Meetings in 2019. 

The following one-hour MCLE programs are to be held at the new San Bernardino 
Justice Center in Dept S-3, from 12:00 p.m. to 1:00 p.m. on the 2nd Tuesday of each 
month (exceptions to this “schedule” are noted*).
 

APRIL MEETING
—Wednesday*, April 10, 2019—

“Pick Through The Trash To Find The Treasure:
Effective Summary Judgment Motions”

Judge Bryan Foster - SB Superior Court 
12:00 noon to 1:30p in Dept. S-3

THIS IS A BROWN-BAG EVENT, SO PLEASE PLAN ACCORDINGLY!
San Bernardino County Bar Association, California State Bar-approved MCLE provider #2813, certifies that 

the above activity is approved for one (1) hour of MCLE credit by the California State Bar.

UPCOMING BROWN BAG MEETINGS

—Tuesday, May 14, 2019—
“Sexual Harassment and Discrimination”

Geoffrey H. Hopper - Geoffrey H. Hopper & Associates, A.P.C.

(NOTE: The following programs are in the planning stages and will be confirmed in upcoming issues.)

July 9, 2019—Cellphone Data Issues 

August 13, 2019—Writs / Appeals

Sept. 10, 2019—Social Media

October 8, 2019—Topic to be announced 

The programs are free to SBCBA members and court staff, and $10 to all others. 
Please email us at RSVP@sbcba.org  or call 909.885.1986 to sign up.

San Bernardino County Bar Association, California State Bar-approved MCLE provider #2813, 
certifies that each of the above activities is approved for 1-hour of MCLE general credit 

(except where noted) by the California State Bar.
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High Desert Bar 
Association Live 
Scan 
(Bar member discount) 
Live Scan discount for High 
Desert Bar members:

Bee Free Bail Bonds is offering 
a discount for the livescan that 
all California attorneys need 
to complete by April 30th. 
They are reducing their “rolling 
fee” so the total cost will be 
$64. Bring your San Bernardino 
County Bar Association card for 
the discount. 

Be sure to download your 
“request for livescan service” 
from the State Bar Website 
and print out before you go.

Walk-ins are welcome. 

14420 Civic Drive, Ste. 5
M-Th 9-4 (closed for lunch)
Friday 10-3 (closed lunch)

760-241-1199

SUCCESSFUL DUI TRIAL LAWYER 
·  Practice Limited to DUI Defense 

·  Extensive Knowledge Behind the Science 

·  Trained in Field Sobriety Testing 

·  Well Versed in DMV Licensing Issues 

·  Referrals Accepted 

 

   Patrick J. Silva 
    ATTORNEY AT LAW 

 205 East State St. 
 Redlands, CA 
 909-798-1500 
 www.pjsduilaw.com 

www.camsmediation.com 

909-280-4475 

Premium ADR Service 

Susan Nauss Exon Mary Madison Campbell 

YOUR FIRST (AND LAST) CALL FOR EXPERT ADR SERVICES! 

Don Cripe 
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News Release  Release Date: April 2, 2019
San Bernardino Superior Court to Introduce 

Enhanced Security Screening Measures to the 
Juvenile Delinquency Court District

 
As part of a system wide court security improvement plan, the San Bernardino Superior Court will introduce enhanced 
security procedures requiring all visitors (including attorneys) to submit to lobby weapons screening when entering the 
Juvenile Delinquency Courthouse effective May 6, 2019. 

This enhanced weapons screening mirrors protocols currently in place at the San Bernardino Justice Center (SBJC), 
Historic, Child Support, Rancho Cucamonga, Fontana, and Barstow courthouses. Eventually, such screening methods 
will be implemented throughout the rest of the courthouses in the county.  

All visitors entering the public entrance of the Juvenile Delinquency Court District will be required to go through lobby 
screening, which will entail passing through a metal detector and submitting all loose items, such as handbags, 
briefcases, wallets, watches, keys, packages, phones, and other personal electronic devices, for x-ray screening and 
inspection by security personnel. Visitors may be asked to undergo secondary screening if they activate metal detectors. 
For a list of items which are prohibited in all Court facilities, please visit the Court’s website here.

The Court developed these revised security screening procedures in consultation with law enforcement agencies, 
security experts, and other state and federal Courts. These carefully considered procedures reflect best practices used 
at courthouses throughout California.

Please direct any questions to Dennis Smith at (909) 708-8746 or DeSmith@sb-court.org.
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EMPLOYMENT
CALIF. STATE UNIVERSITY, SAN BERNARDINO seeks 
professional to serve as lead over immigration unit to ensure 
the university meets reporting requirements, compliance 
with immigration regulations and deadlines.  The incumbent 
will serve as the Primary Designated School Official 
(PDSO) and as Responsible Officer (RO) with federal 
agencies for CSUSB. The position will maintain compliance 
with the U.S. Department of State (DOS) in accordance 
with federal regulations, F-1, J-1 and H-1B visas, FERPA 
(Federal Educational Right to Privacy Act) guidelines, and 
policies. Minimum Qualifications: Juris Doctor degree or 
Master’s degree in Higher Education Administration or 
related field AND a minimum of 5 years experience working 
in the area of immigration with progressive responsibility. 
A Juris Doctor may be substituted for two (2) years of 
exp. Salary: $70,896.00 - $133,764.00. To apply: https:
//www.csusb.edu/human-resources/employment/job-
opportunities. EEO/ADA.
Civil Litigation/Premises Liability Attorney - Seeking 
atty to join our Civil Litigation/Premises Liability team. 
Potential candidates must possess strong background in 
litigation matters (min. 3 yrs of civil litigation, premises 
liability & ins. def. exp). Requirements for this position: 
exlnt. written & oral communication skills, excellent org. & 
interpersonal skills, acute attention to detail; ability to multi-
task; must have initiative, be able to act decisively, work 
independently & exercise exlnt & ethical judgment. Send 
resumes to vb@varnerbrandt.com.
SEEKING CONTRACT WORK: Attorney Rbt. J. 
Falkenthal’s former Paralegal, Cindy L. Sample, seeking 
Fam. Law Paralegal/Legal Sec. contract work. Worked with 
Atty Falkenthal for 28 years. Self-motivated, able to work 
under pressure w/no supervision. Dedicated to organization 
& tasks scheduling to ensure timely completion. 
Perfectionist by nature; enjoys challenge. Regardless 
of whether you need help with overflow, or simply have 
the desire to start enjoying your evenings /weekends, 
I’m your girl! Call me at (909) 533-9212 or email me at 
alphaomegalegal2213@gmail.com
SEEKING EXP’D FAMILY LAW PARALEGAL: Advanced 
family law paralegal needed for busy Ranch Cucamonga 
law firm. Must have a minimum of 2 years paralegal 
experience in a family law office. Please email cover letter 
and resume to: Brandon at attyquinn@gmail.com. 
REDLANDS INSURANCE DEFENSE firm looking 
for immediate full time attorney with 2-5 years 
experience in insurance defense. Send C.V. and 
salary requirements to: kn@kn-law.com
12 YEAR FAMILY LAW ATTORNEY available for 
contract work and court appearances @ $75 per billable 
hour. Email: attorneyilene@icloud.com 
LEGAL SECRETARY / PARALEGAL. Established 
Inland Empire plaintiff PI litigation law firm is seeking a 
legal secretary/paralegal to handle discovery, demand 
packages, etc. 5+ years experience. Full or part time. 
Email resume to angie@brianbrandtlaw.com

MISCELLANEOUS
CHILDHELP IS A NON PROFIT that serves abused 
children and families. Our foster care agency is moving 
our office to San Bernardino and we are in need of good 
furniture (used furniture is welcome). We have the ability 
to pay but donations would be appreciated. We are in 
need of several desks, chairs and conference room 
furniture. We appreciate your help! Feel free to contact 
me at: 908-255-4418 - Ike Kerhulas.

SERVICES
TAX ATTORNEY– SAN  BERNARDINO / RIVERSIDE
Persons or businesses w/ substantial tax-related problem 
contact David D L Horton, Esq., & Assoc., APC. David D L 
Horton, Esq., EA, is admitted to practice before the IRS, in 
Calif. crts, fed. courts, U.S. Tax Court, &U.S. Court of Fed. 
Claims. Contact David at the Law Firm of D L Horton, Esq., 
& Associates, APC, by phone or email. (310)310-9866; 
Tax@HortonEsq.com.
REAL ESTATE SERVICES for Divorce and Probate 
Clients – We’ll successfully market and sell your client’s 
home in 60 days or less! We’ll assist your clients with 
extreme diligence, care, and concern during this trying 
time. Arvel Henderson, MA.Ed BRE02007930, Keona 
Henderson BRE02009087 Caldwell and Taylor Realty. 
909-475-7035 Hendersonrealestateteam@gmail.com 
– www.hendersonrealestateteam.info

EXPERT WITNESS for pedestrian accidents. Over 25 yrs 
exp. in slip & fall, ramp, & stairways. Sub-chairman ASTM 
15.03 (Bathing Facility Safety). Experience in over 60 depos 
and 25 trials. Mel Friedlander, P. E. PH: 951 301-4152. 
Email: mailmf@verizon.net
CPA FORENSIC ACCOUNTANT Kathy Johnson. 
Business Valuations, Cash Flow, Separate vs. Community 
Prop. Tracing. Court-Appointed Expert, Receiver, Special 
Master. Call 909/889-8819, Fax 909-889-2409 - 451 E. 
Vanderbilt Way #325, SB 92408.
12 YEAR FAMILY LAW ATTORNEY available for 
contract work and court appearances @ $75 per billable 
hour. Please email: attorneyilene@icloud.com 
CONTRACT ESTATE PLANNING SERVICES. Exp. 
contract est. plan. atty avail. on assignment basis. Svcs 
inc. drafting complete est. planning packages, rev. trusts, 
irrevoc. trusts, restatements of trust, amendments of trust, 
pour-over wills, durable powers of attorney, adv. health care 
directives, & other est. plan. docs. Robert Wolfe, Esq., CPA 
Masters in Tax, at 206/409-1754 or rtwolfe1@yahoo.com.
COMMERCIAL REAL ESTATE LEASING & SALES
Local Real Estate Broker avail. for marketing and negotiating 
properties. John Dohm BRE #00820887 -Thompson 
Commercial Real Estate Investment Services Inc.  909-771-
7889 Cell/ 909-518-0343 Office. www.tcreis.com/E-mail: 
john@tcreis.com 
FREELANCE ATTORNEY avail. to provide legal research/
writing srvcs to attys on project-by-project basis. Prior exp. 
3 years as fed. jud. law clerk. Lic. in Calif. For info, visit 
www.meghandohoney.com
FAMILY LAWYERS w/ over 25 combined yrs of exp.  
Serving San Bernardino & Riverside. H Bui Law Firm @ 
626-683-7574. Free consults.
EXPERT WITNESS for pedestrian accidents. Over 25 
years experience in slip and fall, ramp, and stairways. Sub-
chairman ASTM 15.03 (Bathing Facility Safety). Experience 
in over 60 depositions & 25 trials. Mel Friedlander, P.E. Ph:
951/301-4152. Email: mailmf@verizon.net
CERTIFIED REAL ESTATE DIVORCE SPECIALIST, 
Certified Real Estate Seniors Specialist & Real Estate 
Broker. Realtor Albert Calderon, licensed since 1995. 
Knowledge, experience, patience & understanding are the 
pillars to my approach to assisting your clients. I am The 
Legal Community’s Real Estate Resource. Contact me at 
(626)373-4962 or albertcalderon838@gmail.com.
KING OF PROBATE: LYLE STOTELMYRE - MBA, Lic. 
Prof. Fid. #125, issues royal decree granting 10% rebate 
of statutory fees to his loyal entourage in contested 
probate cases.lylestotelmyre@gmail.com. 909-648-8091
REG. PROCESS SERVER / paralegal svces. Rsnble 
rates, local serves start $40 909-451-9819 - Carol.
LEGAL SECRETARY IN UPLAND. Ellie’s Legal 
Secretarial Service. Preparation of most court forms, 
Guardianships, Family Law, Probate, Evictions, Grant 
Deeds, Restraining Orders, Notary Public. (951)897-
2397 or (909)985-7162 / email carolflis@aol.com
NEED INVESTIGATIVE RESULTS? Stewart 
Investigative Services, Inc./S.I.S. Investigations Lic. 
Private Investigation Firm for 27 years - Criminal, 
Civil, Insurance & Corporate Investigations - www.si
sinvestigations.net. Call (909) 484-1500
WORKERS’ COMP SPECIALIST: Free consult 
for clients injured on the job, or fired because they 
reported a work injury: Nancy Wallace 909-381-2771; 
http://www.imhurt.info
LAW OFFICES OF GERARD R. DAGONESE and 
Conflict2Peace Ministries: Experienced attorney and 
Certified Christian Conciliator™ provides mediation, 
arbitration, and reconciliation services under the 
Rules of Procedure for Christian Conciliation. Contact 
Gerard Dagonese (909) 742-7154 for info.
LOCAL REAL ESTATE BROKER & CPA, Court-
Appointed Expert and Receiver for Property Sales 
and Management, available to sell and manage 
properties for your Clients.  Howard Friedman, 
Broker, CPA, Realicore, 909-486-2960.
FAMILY LAW/ CIVIL LITIGATION ATTORNEY w/
multiple years exp. avail. for depos and appearances 
including federal court throughout SO CA. Please call 
Shauna M. Wickham - 951/440-6938.

EXP’D FAMILY LAW Paralegal / Legal Secretary 
available on a contract basis. For immediate 
assistance, call (951)805-4735 or e-mail 
Slopez7267@aol.com.

OFFICE SPACE
OFFICE SPACE FOR RENT, DOWNTOWN SAN 
BERNARDINO – EXCELLENT LOCATION: Two 
separate spaces available – one private office ($500) 
and one separate large suite with 2 offices and reception 
area ($1,500). Located on the 2nd floor in the Wells Fargo 
Building downtown San Bernardino, across the street 
from the Courthouse & walking distance County Offices.  
GREAT Value includes all utilities, janitorial services, use 
of common space including kitchen & conference room, 
on-site security, private parking & convenience of Bank.  
Call Sandy at (909) 884-6451 for more info.
OFFICE FOR RENT IN PRIME SAN BERNARDINO 
AREA. Very affordable. Office space includes waiting/
reception area, business card display, janitorial 
services. Office is klocated onw block away from the 
San Bernardino Justice Center, and the Historic SB 
Courthouse. Office area is 135 sf for the affordable rate 
of $250.Ideal oopportunity for start-up or solo. Please call 
90/384-1975.
2800 SQUARE FOOT legal office space in Ontario, off of 
Haven Avenue and the 10 freeway. Two offices and two 
secretarial bays for sublease.  Will sublease separately. 
The office includes reception area, kitchen, library, 
conference room, copy room and secure, 24 hour building 
access.Email:  adresponse@sbcba.org 

NOTICES
CONFIDENTIAL HELP! Judges & Attys in trouble w/
alcohol, drugs. 800/222-0767; 909/683-4030, 24 hrs-7 
days a week.
SBCBA MEMBERS: Advertise FREE 6 mo. in 
Classifieds. Continue ad for $10 mo in advance. 
Non-members $10 mo in advance. 909/885-1986 or 
email bulletin@sbcba.org.

CLASSIFIED ADS

FREE: Upland attorney and past SBCBA 
President retiring after 47 years. Fully furnished 
office of 1200 +/- sq. ft. Spacious attorney office, 
large conference room, 3 secretarial stations, 
reception area, equipment/coffee room. High 
quality furniture, file cabinets, accessories 
all free to successor attorney(s). Currently 
Month to Month; Landlord may want signed 
lease. GIVE AWAY/TURN KEY operation. 
Call Ken Glube at (909)981-1011.
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WORKERS’ COMPENSATION LAW CERTIFIED SPECIALISTS
STATE BAR OF CALIFORNIA / BOARD OF LEGAL SPECIALIZATION  

Lerner, Moore, Silva, Cunningham & Rubel
 Ph: 909/ 889-1131• Fax: 909/884-5326

141 North Arrowhead Avenue, Suite 1
San Bernardino, California 92408-1024 

www.injuryatwork.com

Francisco T. Silva,  Scott M. Rubel, 
Darla A. Cunningham, Don Featherstone

Workers’ 
Compensation,
Personal Injury, 

or
Social Security 

Disability Issue?

MAYBE WE CAN 
HELP!

 We have over 70 years of experience in representing injured and disabled workers before the 
Workers’ Compensation Appeals Board and Social Security Administration.  If you have clients who 
need help with Workers’ Compensation or Social Security problems, please have them call our office 

for a free consultation. We pay referral fees in accordance with State Bar Rule 2-200(A).

BULLETIN
of the

San Bernardino County
Bar Association

“California’s Oldest Continuously Active 
Bar Association”

Organized December 11, 1875
In Affiliation with the

High Desert Bar Association

2018-2019 Board of Directors
OFFICERS

Eugene Kim
President

Barbara A. Keough
President-Elect

John W. Short
Vice-President

Michael R. Abacherli
Secretary-Treasurer

Michael P. Reiter
 Immediate Past President 

DIRECTORS-AT-LARGE

Diana J. Carloni
David P. Colella

Joyce M. Holcomb
Justin H. King

Stephen P. Levine
Sarah E. Powell
Derek S. Raynes

Josefina L. Valdez

Executive Director
Claire E. Furness

“The mission of the San Bernardino County 
Bar Association is to serve its members and

the community and improve the 
system of justice.”

412 E. State Street
Redlands, CA 92373

(909) 885-1986 Fax: (909) 889-0400
E-mail: bulletin@sbcba.org

Web: www.sbcba.org

The Bulletin of the San Bernardino County Bar 
Association is published 11 times a year. Our 

circulation is approximately 1,000, including: our bar 
membership of 800, 100 state and federal judges, state 
& local bar leaders, legislators, media, and businesses 
interested in the advancement of our mission.

Articles, advertisements and notices should be received 
by the bar office no later than the fifteenth of the month 
prior to the month of publication. For current advertising 
rates, please call the number listed above. Please direct 
all correspondence to the above address.

TO: 

April 2019


